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T. Michael Payne, Esq. Russell K. Jensen, Esq. Glenn J. Smith, Esq. Stephen J. Sferra, Esq.
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OPINION
Facts 
At issue in this case is the quantum of cost-sharing of Health and Welfare benefits applicable to the AT&T Mobility's (formerly Cingular, referred to herein as "Mobility" or "Company") 44,000 CWA bargaining unit members. In a 2004 Settlement Agreement, the Company and Union agreed to a range of benefits provisions codified in the "National Bargained Benefit Plan for Employees of Cingular Wireless" ("NBBP"). According to the terms of the Settlement Agreement, the Bargained Plan was to remain in effect until 11:59 p.m. on December 31, 2008. Prior to that time, the parties agreed to meet for the purpose of negotiating a
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successor plan. Failing agreement, the matter would be, (and has been), submitted to arbitration.
Paragraph VIII provides the jurisdiction of the Arbitrator as well as the mechanism to resolve an impasse over the terms of a new bargained plan:
VIII. If the Parties cannot reach agreement on a new or subsequent Bargained Plan in the areas listed in (a) below, only, then they will take these issues to mediation under the supervision of the Federal Mediation and Conciliation Service (FMCS) at a mutually agreed upon location and time. This process will last no longer than ten (io) business days. If there is still no agreement through the mediation process, the Parties will go to arbitration under the American Arbitration Association (AAA) for resolution of the issues. The arbitrator will have no jurisdiction over plan design and will be limited to the issues as listed in (a) below. The arbitrator will be limited in his/her decision to accept either Party's last offer or he/she will be limited to a compromise between those two positions. The arbitrator's decision will be final and binding on the parties. Expenses for the mediator and/or arbitrator will be equally shared between the Parties. Each party will be responsible for their own expenses associated with bargaining, mediation and arbitration.
a.
Areas subject to the mediation and arbitration process
described above include, for each of the plans covered in the Bargained Plan: plan eligibility; contribution amounts; co-pay amounts; co-insurance amounts; out of pocket maximum amounts; lifetime maximum amounts; annual maximum amounts; deductible amounts; Medicare Part B reimbursement; and any other fees, penalties or payments required of employees and retired employees who participate in the plans.
The specific task at issue is to allocate the cost elements of the NBBP between the Company and its bargaining unit employees. The amount to be borne by the employee will be short-handed, throughout this Opinion, as the "Employee Cost Share".1 The standards for the decision itself, which have also been established by
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the parties,2 include the admonition to the Arbitrator to utilize "reasonably accepted standards of arbitral jurisprudence and his own professional judgment,"3 as well as the following benchmarks:
1. Comparisons of the health care benefits, benefit cost structures,
and employer and employee benefit cost sharing of the Company with those of employees of other employers performing the same or similar services, both inside and outside of the Wireless Industry;
2. Comparisons of the overall compensation presently received by
Bargaining Unit Employees with the overall compensation presently received by employees of other employers performing the same or similar services, both inside and outside the Wireless Industry;
3. Past health care benefit cost increases incurred by the Company
during the term of the NBBP Agreement, and future health care benefit cost increases reasonably projected to be incurred during the term of the successor agreement;
4. Terms of the past collectively bargained agreements between the
Parties relative to health care benefits, benefit cost structure and employer and employee benefit cost sharing;
5. Business, economic and competitive factors affecting the
Wireless Industry and the Company's wireless business, including those factors reasonably projected to affect the industry and the Company's business during the term of the successor agreement;
6. Stipulations of the Parties;
7. The duration of plan benefits and labor agreements between the
parties and within the industry;
8. Such other factors, not confined to those listed in this Section
IV, which are normally or traditionally taken into consideration in the determination of the issues submitted to final offer
deductibles, for example, stated either as dollars or percentages. The remainder of the total benefit cost is paid by the company. There are two components to these costs: (1) amounts paid as employee contributions for participation in the Plan; and (2) "out-of-pocket" ("OOP") payments by employees made on an as-used basis, including co-pays for office visits or prescription drugs, deductibles, and co-insurance required by the Plan. (Co. Ex. 9, p.2).

2 The parties stipulated to an "Interest Arbitration Proposed Case Management Document" that set forth a series of factors to be applied.
3 Id.
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settlement through voluntary collective bargaining, mediation, fact-finding, or other impasse resolution procedures in the private sector.
The Arbitrator has carefully considered these standards in reviewing the
respective proposals and reaching the conclusions set forth below.
Union Position4
The union, for its part, contends, in essence, that the current system is not broken and, therefore, needs no fixing.5 The Union recognizes that current benefits under the existing agreement are strong and relatively less costly than elsewhere in the industry. However, says the Union, massive shifting of healthcare costs to employees will not assure reduced healthcare costs in the long run, nor will it necessarily improve the Company's competitive position in the industry.6 Good health benefits, it is argued, serve to protect and retain employees, ultimately benefiting the company; the retention of high-value employees will yield better customer service.
The recent dramatic escalation of healthcare costs is slowing, says the CWA, and the existing Mobility Plan has been efficient over its term and remains so, beating national trends by substantial margins. And, the Union claims, a smaller share of employees, are opting to participate in the healthcare plan.? Similarly, the
4 Full text attached as Appendix "B".
5 Union Brief, p. 22.
6 Union Brief, p. 7.
7 See Union Exhibit 8: Over the past three years, the number of enrollees, as a percentage of the total workforce, has trended downward. 87.7% were enrolled in 2005. That figure had dropped to 81.6% in 2007.
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proportion of enrollees that select family coverage is shrinking in favor of single coverage.8 These factors portend a lower overall cost for the Company, it is argued.
Consistent with its position that few modifications are appropriate, the Union final offer includes limited incremental increases to premium contributions (8%, 2%, 2% and 2% in years 2009-2012, respectively), as well as certain provisions designed to protect the Company in the event of substantial health plan cost increases,9 and certain amendments to out-of-pocket expenses. The Union also proposes a Joint Health Care Committee and Total Health Management program 1O In the overall,
the Union vigorously urges the Arbitrator to adopt its final offer, as more reasonably responsive to the needs of both bargaining parties.
Employer's Position" 
The Company maintains it is essential that it achieve a healthcare plan with a cost-share allocation that is at least in parity with its competitors. The Employer argues its Employee Cost Share under the AT&T Mobility Plan is significantly disproportionate to the wireless industry and to employers nationally. Additionally, it claims the current median wages for mobility's bargaining unit employees are highly competitive with the wireless industry.12
As its final offer, the Company proposes to freeze incumbent employees at the current Cost Share for one year. As such, the current
contribution would
8 Id., Slide 6.
9 See, for example, PPD of CWA's Final Offer, attached as Appendix "B". Id., 115 and 6.
11 Full text attached as Appendix "A"
12 Company closing brief, p. 2. See Company Ex. 2-7.
AT&T Mobility and 
Communication Workers of America 
Page 6 of 14
remain, effective January 1, 2009. Thereafter, incumbents would pay 20%, effective January 1, 2010; 23O on the anniversary date in January 2011; and 26% as of January 1, 2012. Employees hired on or after January 1, 2009, would enter the workforce on a flat 4-year plan at 26% (with annual indexing). On a blended Cost Share basis, says the Company, the 4-year plan will continue to trail the industry in general, although it will closely approximate the Cost Share of AT&T's closest competitor, Verizon Wireless, over the 4-year term of the new agreement.
Analysis 
The Arbitrator has carefully reviewed the detailed and extensive presentations by both parties. Generally, there is no cause to question the overall accuracy of the respective submissions. Indeed, in many respects the parties themselves are not at odds either as to the data or the assumptions to be drawn therefrom. The Union, for its part, puts substantial weight on the fact (which is reasonably supported by the evidence) that the Company has been thriving in this concededly competitive environment, and that it can afford to maintain, in the future, without question, a relatively generous benefit. And, the Union notes, with some justification, that imprudent increases in health care costs to employees may well result in their declining to sign up for coverage or to leave the workforce entirely. Surely, there is merit to the Union's observation that an attractive benefit package will better serve to retain an experienced workforce.
From a utilization standpoint, as well, the Plan has proven efficient, according to the record. In 2005, 88.9% of healthcare costs were incurred in-network; by
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2007, however, 90.7% of such costs were incurred in-network. Doctors' office visits fell from 5.2 per employee, per year in 2005, to 4.7 in 2007. Emergency Room visits decreased, as well, as did out-patient facility charges.13 On the average, the cost per employee for health benefits has decreased, says the Union. In 2005, the average cost per employee was $7,521; in 2007, it was $7,513. During all this time, co​insurance remained unchanged. While the Company's net benefit cost increased over a two-year period from 2005 to 2007 — 3.46%, this was a favorable factor when compared to a national average of 13% during the same period 14
Management, for its part, stresses the need to maintain its competitive stance in the industry; it sees the need to even the playing field and gain ground on its non​union competitors by implementing progressive adjustments that will ultimately place them in better parity.
Paragraphs 1 and 2 of the Case Management document refer to comparing cost and compensation levels industry-wide and elsewhere.15 Some initial comments are in order concerning comparisons in this case. First, it is reasonable to conclude, for reasons discussed below, that employee Cost Share at AT&T Mobility is, if not "disproportionate," at least relatively more favorable for these bargaining unit employees than other industry employees. The difficulty in being more precise on that comparison, as will be noted, is that it is difficult to make firm conclusions as to the ultimate comparability of the competitors' packages, on a cost basis. AT&T Mobility and Verizon clearly dominate the industry, maintaining a combined 6o% of
13 Union Exhibit 8, Slides 7 and 8.
14  Id., Slide ii, Tr., p. 314.
15 See p.3, supra.
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wireless customers.16 Those two companies are the most profitable in the field, with widely diversified products including voice, data, and video services over wireless or LAN line networks.17 But AT&T is alone in maintaining an organized workforce, and the competitors cited on the record, Verizon Wireless, Alltel Wireless, Sprint, U.S.
Cellular, T-Mobile and Cricket, vary substantially in size and market share, among other things.18 Nowhere in the record is there evidence reflecting actual comparative cost sharing figures as among the companies cited for comparison. The materials that approach those figures are those submitted as a JP Morgan survey19, which purport to show dramatic variances between AT&T and its various competitors. The methodology set forth in the testimony supplied by the Company20 is described as follows:
JP Morgan ... [compares] the "actual Cost Share under a particular company's Health and Welfare benefit plan, based on actual benefit and claims experience for that company, to the estimated Cost Share under a different company's plan design, assuming the same claims experience. JP Morgan performs these studies by running the actual claims experience of the identified company through the plan design parameters of the Health and Welfare benefit plan of one or more comparator companies 21
In the JPO Morgan model, AT&T employees experienced about half the cost sharing under the AT&T program than they would have had they been under the Verizon and Sprint models, incurring outlays of $817, which amounted to about an n% Cost
16 The next closest competitor has 16%. See Union Exhibit 1, Slide 6.
17 Union Exhibit 1, slides 3-4. See, also, Tr., p. 227-8.
18 See Co. Ex. 2 & 9 .
19 Id.
20 See Stipulated Testimony of Geoffrey Kuhn, Co. Ex. 9.
21 Id.,p.2
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Share. 22 Under the Verizon and Sprint plans, on the other hand, AT&T employees would have paid in excess of $1,700, amount to a 23% Cost Share.23
These figures, however, have built in limitations for comparison purposes. They demonstrate comparative Cost Shares between and among companies, but those figures are hypothetical; relying not on actual sharing data, but on figures derived from the assumption that AT&T employees would in all cases make similar decisions and choices of coverage, notwithstanding the potentially varying plans24, availability of alternative services and the demographics of the particular work forces, all of which could inject meaningfully different claims experience in a given work force.25 Nevertheless there is reason to conclude that, even given some imprecision in these figures, the AT&T package is likely superior, in terms of employee cost-sharing burden, than those of the competitors in the industry; the Union does not seriously dispute that fact.
It may be said, with some greater confidence, that median wages are above average. Indeed, wage surveys submitted in evidence26 demonstrate, among other things, that, whether based on Retail Sales,27 Customer Service Representatives28 or Cell Site Technicians,29 AT&T Mobility wages are highly competitive.
22 The AT&T employees experienced outlays of $817, which amounted to about an 1196 Cost Share.
23 Alltel, U.S. Cellular and Cricket were more expensive for the employees, but the firms are not reasonably comparable.
24 For example, the existing Mobility POS Plan has a $35 Inpatient hospital co-pay; the payment under Verizon's PPO Plan is $200. There is a $1,000 per person maximum on Prescription Drug OOP's ($2,000 family) under Mobility's plan; Under Verizon's plan, there is no maximum. See Co. Ex. 25.
25 One notes, as well, that, for survey purposes, the JP Morgan report utilized blended and averaged amounts across all plan options in those cases where multiple plans were offered. Co. Ex. 9, p. 4.
26 See the Industry wage surveys submitted as Co. Ex. 11. See, also, Co. Exs. 5, 6 and 7.
27 Co. Ex. 5.
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The Company proposes an overall Cost Share that escalates from the current 11% level to 26% over a four-year period. There would be no increase for calendar year 2009. Thereafter, monthly premiums, which are indexed as a percentage of the total cost of the benefit plan, increase in a fashion that contributes to an annual Cost Share for incumbent employees as follows:
Effective January 1, 2010 — 20% Effective January 1, 2011 — 23% Effective January 1, 2012 — 26%
New hires would be subject to a flat four-year plan at 26%.30 As a result of the graduated Cost Share increases (to the 26% level) and the two-tier cost allocation for new hires, the effective Cost Share over the term of the agreement is 21%.
The Union proposes increased premium contributions of 8%, 2%, 2% and 2% over the four years. Setting the increases on a percentage basis, the Union notes, helps to counter the tendency of a flat dollar design to erode the relative value of the health care package.31
A careful review of all the evidence persuades the Arbitrator that some adjustment of these respective positions is in order. The Union's proposal, which is properly characterized as essentially unchanged from the status quo, and which arguably results in reduced costs for employees over the 4-year contract term, is not reasonably responsive to the current trends of escalating health care costs. Even
28 Co. Ex. 6.
29 Co. Ex. 7.
3° In this manner, New Hires and Incumbents will be at the same Cost share, and under the same benefit plan upon expiration of the successor agreement.
31 But a dollar comparison is, nevertheless, enlightening. The current single employee premium contribution is $15. Under the Union's approach, it would increase slightly in years one, two, three and four to $16.20, $16.52, $16.85 and $17.19. The Company's plan would raise the $15 contribution in years two, three and.four to $34, $54 and $75.
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assuming a slowing in the cost escalation, that proposal is not supported by the evidence. On the other hand, the Union is correct in noting that the health care costs are only one element in the economic picture. Economic equivalence cannot be obtained, and should not be sought, solely at the expense of employee health care.
In rejecting portions of the positions the Arbitrator regards as untenable on both sides, the comparisons of health care benefits and overall compensation, as referenced in Paragraphs 1 and 2 of the Settlement Agreement, have been reviewed and taken into consideration, as discussed earlier. Paragraphs 3 and 4 are also highly relevant to these particular parties in the context of this particular dispute and are repeated here for ease of reference:
Past health care benefit cost increases incurred by the Company during the term of the NBBP Agreement, and future health care benefit cost increases reasonably projected to be incurred during the term of the successor agreement;
Terms of the past collectively bargained agreements between the Parties relative to health care benefits, benefit cost structure and employer and employee benefit cost sharing;
Health care benefit costs have increased over the term of the past agreements. Moreover, because of the flat dollar structure of the Cost Share mechanism, the employer's burden of the shared costs has increased. These facts, taken together with the comparisons industry-wide, strongly suggest the need for adjustment. The Union offer does not adequately address this, as noted above. At
the same time, the economic terms of the past Collective Bargaining Agreement itself suggest a more tempered adjustment than is represented by the Employer's final offer in this case. Consideration of those elements lead one to the conclusion that (1) meaningful adjustments in Cost Share over the term of the next agreement are
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appropriate; and (2) the adjustment should be implemented on a more gradual slope than that proposed here by the Employer.
Both parties are agreed on at least two important aspects of the new agreement. First, there should be a two-tier scale for new employees (but they differ as to the terms) and, secondly, the term of the Agreement should be four years, These elements will, together, contribute to a more equitable Cost Sharing arrangement and to continued stability in the overall collective bargaining relationship.
The Company notes that ¶7 of the NBBP grants to the Arbitrator jurisdiction over not only the medical benefits but also over the cost allocation elements of the other benefit plans in the NBBP. It suggests that its proposals in these areas serve to simultaneously promote additional cost controls while maintaining superior coverage for employees. But Mobility also observes, properly, that these bevy of "minor terms" of the NBBP Plan were not addressed "in any significant detail"32 at the hearing. Under the circumstances, it would be foolhardy to attempt to fabricate
a mix that seeks to incorporate these unexamined elements to somehow approximate the desired end result. The alternative is to address one's self primarily to the terms of the overall Cost Sharing objective — as did the parties at the hearing — setting forth those parameters and, with the exception of certain specified elements of the Plan, leaving additional elements unchanged from the current plan. In short, the Award in this case is intended to modify only those elements specifically set forth below.
32 Co. Final Offer, p. 4.
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AWARD
1. Term
The parties are agreed, and the Arbitrator concludes, that a four-year term is appropriate.
2. Premium Contributions/Cost Sharing
1. The conclusion is that the maximum Cost Share applicable to
Incumbent Employees shall be as follows:
Effective Jan. 1, 2009 — 11% Effective Jan. 1, 2010 — 14% Effective Jan. 1, 2011 — 17% Effective Jan 1, 2012 — 20%
Premium contribution levels for 2009 shall remain unchanged. Premium contribution rates of 7%, io% and 13% for years 2010, 2011 and 2012, respectively, are to be indexed as a percentage of the total cost of the benefit plan. Employee Deductibles and Out of Pocket Maximums referred to below are to be indexed as a percentage of wages, with dollar maximums. There shall be no change as to those not referenced below.
2. The flat rate applicable Cost Share to employees hired after January 1,
2009 shall be 20%, indexed as a percentage of the total cost of the benefit plan, with premium contributions and other items specifically detailed below to be indexed as in 1, above.
3. Part time employees working less than 20 hours a week will pay full premium costs; more than 20 hours per week, 50% of full cost.
4. Office Visits - Preventive  - 100% Company Paid. Deductible waived.
Sickness — 90% after deductible.
5. Diagnostic Tests — 90%, after deductible.
6. Emergency Room 90%, after deductible.
7. Hospital Co-pay — 90%, after deductible.
8. Prescription Drug coverage.
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Retail Co-pays (3o day supply): Generic - $8; Formulary - $17;
Non-formulary $35

Mail Order Co-pays (90 day supply); Generic - $17; Formulary -
$35; Non-formulary - $70
Other requests for modifications are denied.
[image: image1.png]



Richard I. Bloch, Esq.
December 15, 2008
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"Employee Cost Share" is the percentage of total amount of medical costs paid by employees, on the average, under the existing plan. Those costs include premiums, contributions, co-pays, and








